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Financler Worldwide canvasses the opinions of leading
prefessionals around the world on the latest trends In
commercial arbitration,
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INTRODUCTION

Commercial arbitration is on the rise. Efficent, discreet and flexible, it provides
the key to resolving complex commercial disputes.

With the increase in foreign direct Investment and the growing Intricacies of
global trade, internaticnal arbitration is now leading the way as the preferred
method for resolving disputes involving Investors, businesses and states.

Major corporations across various industries including construction, energy
and financial services increasingly recognise the benefits of using a bespoke
procedure whereby neutral decision-makers can be appointed in line with
specialist experience.

Critics have, however, highlighted concems across the evolving intemational
arbitration landscape. For instance, the accumulation of inconsequential
challenges to arbitrators present an obstacle to the efficacy of the process,
while the rise in associated costs deter from its potential. Moreover, the need
for timely, transparent and consistent awards is a contentious issue to be
addressed for the sake of due process.

The past year has seen some important developments internationally.
Arbitral institutions and ADR organisations have refined their rules and
policies in order to cater to the expectations of users, and the heightened
complexity of the disputes they are seeing. ClAsb launched its ‘London
Centenary Principles’, promoting efficient, effective and ethical resolution of
international commerdial disputes through arbitration. Further afield, reform
prevailed in India and Myanmar, while the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards also gained three
NEW aCcCessions.

Anew light also shines within the EU in the form of the European Commission’s
new online dispute resolution (ODR) platform, The mechanism will see
consumer disputes settled online as of this year.

Looking ahead, it will be Interesting to see how the altemative dispute

resolution community strengthens its position on the world stage Academics,
practitioners, institutions and other professional bodies will undoubtedly

continue to promote the value of seeking redress through commercial
arbitration, which should, in tum, pave the way for further innovation.

Olivia Staines
PR Manager
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Q WHAT FACTORS OFTEN
INFLUENCE PARTIES IN THEIR
CHOICE OF ARBITRATION
OVER LITIGATION? COULD
YOU OUTLINE SOME OF

THE KEY BENEFITS OF THE
ARBITRATION PROCESS FOR
THOSE INVOLVED?

o |
Q HOW WOULD YOU
DESCRIBE ARBITRATION
FACILUITIES AND PROCESSES
IN CANADA? HOW

DO THEY COMPARE
INTERNATIONALLY?
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J. KENNETH MCEWAN
HUNTER UTIGATION CHAMBERS LAW CORPORATION

MCEWAN: While cost is often cited as an advantage that can quickly
become illusory depending on the size of the panel, the willingness of
both partiés to restrict pre-arbitration procedure, and the willingness of
the arbitrator to enforce such limits, are factors which may lead pa ties
to choose arbitration over litigation, Other factors include controding
the venue and decision-maker, the relative privacy of the process and

limited appellate intervention

MCEWAN: The major Canadian centres are well-equipped to handle
intemational arbitration in terms of accessibility and facilities. As a
multicultural nation, Canada is well-placed to address disputes that anse
out of different legal traditions. As to processes, for example, Vancouver,
British Columbia, is the location of the British Columbia International
Commercial Arbitration Centre, which has rules, both intemational and
domestic, that are commonly incorporated in arbitration clauses using

that jurisdiction to seat the arbitration,
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Q HAVE YOU SEEN ANY
RECENT CHANCES N
ARBITRATION RULES N
CANADA? F SO WHEN WL
THESE BE SRQOUCHT INTO
FORCE AND HOW DO YOU
EXPECT THEY WILL AFFECT
THE ARBITRATION PROCESS?

—
Q HOW SUPFORTIVE

ARE COURTS IN CANADA

IN UPHOLDINC AND
ENFORCING ARBITRAL
AWARDS? 1S THE JUDMOARY
ARBITRATION FRENDLY?

aEwWTsancHreorigwIor comn

MCEWAN There o f0 el recent changss of note o rudes and
processes. Recent case Lw has limttad the scope of appelate mview
haowewer In Satva Capital Corp vi. Creston Moly Corp. the Supame
Court of Candda Getormmingd That excedt i Are CICumaLances the
Intergretation of 3 CommMenCial CONTICT Wik 3 Question of mixnd 01
2N Law, raEher than resoheing 1156lF 10 2 queston of e AS 3 redult
whre the scope of sppelate review & Emited 10 REH emor. 3 AamOwer
dass of cates will 29 cpen 1o appelane review From a review of Surther
Cases going to the Court in the coming momhs & Jppears that this
QUESTION My D FEVISTDS, OF SRt 10 further refinement

MCEWAN. The 590G case 5 refective of the wider deference 1o
wbitnd decsions. Furthac the Cowrt held That where Jppelate review
of arbRration awards i reRicted 1o quastions of Law, the standard of
eview 15 0Ne of NASONaBieNeL S En0e it N @00 PTIONGL CCUMSTaNCRs such
34 CONSUBUTION QUESTIONS O Questions of Law of contral impariance
10 the gl systom i & wholo and Ounsde the Jditrators eQertise
Only in such deoumstandces (s the standaed Comeciness. The sgnificance

of 3% of thes & that the Count has imposed further restrictions of the
Courts role In mview of it decisons. Whie Canada = 3 Tederad
L. TS Provindes and e tones Pave Dased their imtemanional il
legrlation on the Mode Law and New York Convention on Recognition
and Endorcemant of Foregn Artitral Awar s 1o which Canada acceded
n 1966 A< 2 rewlr and arhough there & the need 1o ety the
COmect parisdction for enforcement, and some nuanced dferences
here k5 3 lative consstenty of Jpprcach and 3 legiative rogeme that
i general tarms will Do famidar 10 practizionens
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Q WHAT PRACTICAL ISSUES
NEED TO BE DEALTWITH
WHEN UNDERTAKING
COMPLEX INTERNATIONAL
MULTUURS DICTIONAL
ARBTRATIONS IN CANADA?

= ————— ]
Q DO YOU SELIEVE MORE
COMPANES SHOULD mNCOLUDE
ARBITRATION PROVISIONS IN
THEIR CONTRALT CLAUSES

AT THE OUTSET OF THE
COMMERCIAL VENTURE?
WHAT ARE SOME OF THE KXY
CONSIDERATIONS?

- ’ : >
'y 'NG
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MCEWAN: Thers am no particular nsues of sgnificance, wiich woudd
MAOT 3OS In Iy jrEdicion. AS & Country whose arbitrd legslacion is
DaSed on the Model Law and New York comvention, suldrantivety the
MUt prisdCional natue of imematonal Irbiration i facitated n 2

Umily way & other Upatory nations

MCEWAN: More companies should give carelul thought 10 inCiuding
HDRANCA provalord, Of N0t NALANE FDATON provisiond, and to
what they say. This ncludes not only companies that dont nclude
DA provisions, But thate that da Too often, when artitation
SLRE UNSY 3 COMMENCE agreemant, the Jtatration dause is il-suted
30 Ihi nature of the DArMes of he GPute. Should the qualfications of
e bondd Do agreed In advanceT Mas the applicable Lw been chacen
with Care? Shodld the abEration be under the Jueices of an exiiting
NSIULON O 38 AT What procedutal nudes are 10 be applicatie and
what Can Do areed? Should Al duputes o only duputas of certain
onds Do submetiod? What should be the agponting autharity if the
PTeS CANNOT Sroe 0N a0 FbibEtor? AL Thete iSsuet and many morne
thould be conidened, rather than simgly ncerting an atsration caute
hat i taken Trom another commential content Onde 3 dspute rites
there & ofton ok Party tThat B interested In Cooparating 1o pet to
msoiution and an B-Srafted arDRration dause can Ceate, ther than
Okve problems

s COMMEIRCL

AMNMNUAL RLYIL'Ww



“An {ll.-drafted arbitration clause can create,

—_
Q CERTAN JURISDICTIONS
MHAVE MADE CONCERTED
EFFORTS TO INPROVE
THEIR PROFILE AS A SEAT OF
ARBITRATION IN RECENT
YEARS. DO YOU EXFECT
THE CHOICE OF VIABLE
ARBITRATION VENLUES

TO INCREASE COING
FORWARDY

rather than solve problems.”

MCEWAN There ae swuificent adantages 1o becoming a @ of
abilaton that ™he competition & likely 20 ncrease, and o partes

0dress e et i JOvance, and with 3 degree of sophstcation, as
giobalsation increases, them is Thely 10 Do growth in the choice of
vialie Fdiration venuet

Hunter Litigation Chambers
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GERARDO RAMIREZ ORNELAS

RAMIREZ ORNELAS SC
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Q WHAT FACTORS OFTEN COMPEEx COMMNCA Goutes £ 3 SaCtae O0r That the paTes T

IVER L
YOU C
e
ME IEY
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rom Ahocang dbitrt
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Q HAVE YOU SEEN ANY
RECENT CHANCES N
ARBITRATION RULES N
MEXICO? IF SO WHEN WiILL
THESE BE BROUCHT INTO
FORCE AND HOW DO YOU
EXPECT THEY WILL AFFECT
THE ARBITRATION PROCESS?

——
Q HOW SUPPORTIVE

ARE COURTS IN MEXICO

IN UPHOLDING AND
ENFORCING ARBITRAL
AWARDS? 15 THE JUDMIARY
ARBITRATION FRENDLY?

RAMREZ ORNELAS: There hawe boen many poacithe ecert changes in
O reema legSanion regardng Ftitration naes. One changy that = wry
EMOArTaNt 10 PONT Ot i e 27 fary 2017 edorm 10 the Commerce
Code, In which 3 pocal Judcal process Ror ITAURSION was aeated. AR
AL CONCOMING recopnition, enforcement and nulity of aftitration
S Ut now Be resolved by this ecial procecs The Fact thae 3 pecial
POCOSUe wat CrREed s wery sgnificant in our keglation, beckse it
means that only one constitutional recourse, the aspas decio, efore
3 Coliegine Court can De Sled aganit the decion rendersd by & judge
o TGt process, Contritating greatly to Carfyng and ipeeding the process
of enforcing adstranion asards In Maxko This was confirmed by the new
Ampard Law published on 2 Aol 2013, and Trom recent bindeg udaa
pracedenty in which 1 it reaemed That e recowrte that can be ftled
ang 3 deckion enlrcing an award i the aMOO T, Another
POt recont charge of the 2011 reform would Be the clafication of the
At I Onder 1O BESN il COOPERITION N 3N ATt rocesding,
and the expanson of the powers of Mexican Courts and arbirators 10 grant
FRATIN RGNS Prevously Of SUrng abitrathon

RAMIREZ ORNELAS: Tradimionally Mesican cournts have apgroached the
moue of enlieing ADEREON nards with trepidation We do not realy
Pave SOy Aomectil JRAration nEkuions, and tThe Judclry in Mo
& stll scometimes unfriendy and unatcuttomed 50 INtration Emtitutions
g PROCESSES. HOWVL W I wiry confidont that the Latest refiormms and
The New JLACH precedents That have Doen rendemd Ly our highest cours
will sonve as 2 means of gving $Ticency and speed 10 the enforcement of
AU Jaddi n Mewco. Indeed, cur REsltion K Gearly nined toward
enfonOng AMNIAtion awirds, only foredioging 25 eniaecement wnder e
moAl Gl and exdiptiondl drtumelances Some udical deciions
rendend Dy Our Mgheat COLTS i recent yoors Confinm this Jendency. Ths

& POOd rlws and sgnds positie Changes n the hutae
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Q WHAT PRACTICAL ISSUES
NEED TO BE DEALTWITH
WHEN UNDERTAKING
COMPLEX INTERNATIONAL
MUTHURISDICTIONAL
ARBITRATIONS IN MEXOCO?

—_———
Q DO YOU BEUEVE MORE
COMPANES SHOULD NQLUDE
ARBITRATION PROVISIONS IN
THEIR CONTRACT CLALISES
ATTHE QUTSET OF T
COMMERCIAL VENTURE?
WHAT ARE SOME OF THE XEY
CONSIDERATIONS?

RAMIRET ORNELAS

ety iy It wat not until tThe 1993 melorms 1o the Commerce Cote

Modern intermational MMstration in Mexico £
Tt we 3doted modern intematonal standands 1o 0w gslition Beauwe
of tha miathvdy nbw DY, SO rachicll SSues man wnestived

N e repion, especally n the presence of 3 comgplex multiursdcnional

-

FVVATON FOr NaN0e. COurts 08 ML A0 omed 0 aoplying Laws from
difierert jaradctions, and raemally J000ach Thede Cates with Caunion,
COMPRCating judidal Miervenion 10 20U N MDEQLON vocedure of
et rature Another probiiem £ that the mpdn LGk Song and offidient
FUUAON irstitutions that can hande comples NteMatonsd Cases, whech
orces ¥ DLAton 10 2o JdMnElend Dy mtemational FRETRutons such a5
O, LOA AAA, CIAC and 50 on Winle consderabie oMorts have Doen made
10 CRRAtE SrONg FUUETON N RUDONG In e region, wme work @il needs

20 Dé done In Thes DL

RAMBREZ ORNELAS b my Opineon, the essence and ¢fienty of aatration
& PRSrsed when £ & used 1O S0 Compias intamationad Sipetes whech
Freoh Partias from Aiferent urisdTons and the communcial trarsactions
@uoed natonal Doundares, of for Wiving Mmassive complex and techncal
deputes that need the pecaication of an atarator Domeic aRiTration,
25 3 perrdl rue S N0t 3 of Tt X UTion, and masy thimes & 5 Costier
and dower than scbmtting the dspute 10 nationdl courts Theredone
partied shodld &t with Qution when INserting JNEation Cacses nto a
JOMEstIC COMMENcial Contract. Ancther thing or Companies O Conkder
& T deciuon of desgnuating an oM ent FbTal iIfsTinution 10 Saminister
e abanrion and the dafting of an officert and IMpartial process for
desgnating atinaton The protess for dedgnating arbitrators & esential
and it thould Do Made in 3 DeCARWS wiy, and Nt De BN 10 he et of
The HOral rnditution that Jaminiies tThe SFOREEon. AL parties thoud
chocse arelfuly the proper law sppicabie to the contract, and the gt of
e FORGUoN, which ae MEoriane Ctors that contibute to the fna

Rt of e abandion
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“While considerable efforts have been made to create strong
arbitration institutions in the region, some work still needs to be
done in this respect.”

Q CERTAN JURISDICTIONS
HAVE MADE CONCERTED
EFFORTS TO IMPROVE
THER PROFILE AS A SEAT OF
ARBTRATION IN RECENT

YEARS. DO YOU BOFECT
THE CHOICE OF VIASLE

ARETRATION VENLES

TO INCREASE CONG
FORWARD?

RAMIREZ ORNELAS. Maxco has made concarted offorts to change
15 wtendl legilation 10 MCORONIe Modemn waemational aditration
Standards. Medco's 1293 and 2011 relloams 10 the Commence Code an 3
very pood example of the | Deliove ths 5 3 natural trend dertved from the
fac That Commence Damiers in the mgon of North Arenica, with rdatively
sl exeptons, have Soon IRed. commence has risn significantly and
COMMertia Danstions have Docome mom complas and mullinational
in the region This reality has trandaned N0 & redd A indreacng vatile
ADRGHON venues Lupported by abitanion endly egchtion Secause of
Ihis reaity | am Convinced that the emenpence of strong few aditration
WL In The ot will keep going orvand i omething natal 0
this 2end and receiiry 10 ktp up wth The emegence of intemational
COMmernce in the region. The mpartant thing & 10 srengihen abition as
Quichly o possdie in 0fdky 10 bR up with this trend

RAMIREZ ORNELAS
ABOGADOS

Corarss Reree: Onat & e andw a1 saeagany joer of the Lae % La=ivs Oermstas AScgatas L0
Daand v Means Ty srae 1701 MO Bariwd Omeles tpecialses 7 emrmarcle (5 gaten vRamwtirel s Strstses
erfrarure of Sorwign jaldpernert s ard st ton saenlt el Sas het 5T setEnil e g TES In tracdearcy et
DRty priew Sees Pl OUTerTRy w1 o laped Caa el fir aeme B The et ITEaniat! Darks nd (3paatos n
Mosxz m Migetor snd atdfrwten Matmry
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RICARDO A. OSTROWER
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Gerent Countried, enabiing thom 1o avoed IRigating = the local courns
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e Of tlechvology i the Conduct of the proceedngs. Uikmataly, this

will 1a0iRate 3 Quch and Coss-eficient el

N Case Cnher

vartages of abitaton
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Q HAVE YOU SEEN ANY
RECENT CHANCES N
ARBITRATION RULES N
ARCENTINAT IF SO WHEN
WILL THESE BE BROUGHT
INTO FORCE AND HOW DO
YOU EXPECT THEY WL
AFFECT THE ARMITRATION
PROCESS?

—_—
Q HOW SUPPORTIVE ARE
COURTS IN ARCENTINA

IN UPHOLDING AND
ENFORCING AREBTRAL
ANARDS? IS THE JUDSCQARY
ARSITRATION FRENDLY?

sun fisancursoridwidge co0
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OSTROWER: In Acgust 2015 2 mew National Cwil and Commercial
Code Camne in Torce in Angentina The new Code mplaces and unifies both
the existing CAdl and commercial laws IRt ware Baditionaly regulited
in different Copus that had been i forde lor Owr 3 Cantury. Ameng
05 DU IMOOWItons, the new Code Indudes & SPeCfC Chapter
Godicated 10 HTITAnON aradment. Unti now, arbilraton in Apentra
-~ & fedoral country — was only legishated Dy The local procedusal codes
of each provinge and by the Fedenl Code of Owl and Comemercial
Proceduse. Thud by this long -Jwaited relorm, Arpenting hat tabon 2
Puge Sep by pasting national repulations on arbliration, Jafter wweral
Putited NDItES 1O ONACT 3 UEONOMOuS Irditration Law. The new
Code mcognises sevaradl pro-aitation arbiration principles, such as
he prncipie of homp edeny - hompetanr o the rBunal s power to gant
INterem meaiures. However, it 30 COMain cartan provisons whose
interpevtation may be Anallenging %o the RCpUVNess 10 HDTRAGLON,
Woh a5 thade ndated 1o the juddal review of awards and tThe non.
Arodlity of the duputes wotving pubic policy

OSTROWER: During recent years, the local courts had been generaly
POt Of Dath domestic and temetional rbiraton. Now the
Ol and Commerncial Code - in %or0e a8 of August 2015 - has Drought
now regulations on arbiration. It will Do Intereiting 10 e how the
Courts will react 1o thete provisons particulady in o of state cowrt
intervention i ahitndcn peoceedngs and juScal review of Jwards
Sotore the new Code, the mmedy of Jnnument rovided in the ol
procedunal CoOdes was restnctive. The new Codo CoNtains Cartan wcuons
that haret D Seemid 10 @Rand the RCOUMMEs againet an aweard
Ths interpretation could present 3 challenge to the development of
ADLGLUCN I Agantind v this congest, the cowrts should play & ey
role i conslruing thesoe provisons in Lvowr of arbitration



—_—
Q WHAT PRACTICAL ISSUES
NEED TO BE DEALTWITH
WHEN UNDERTAKING
COMPLEX INTERNATIONAL,
MULTIJURIS DCTIONAL
ARBTRATIONS IN
ARGENTINA?

e
Q DO YOU SELEVE MORE
COMPANIES SHOULD INCLUDE
ARSITRATION PROVISIONS IN
THER CONTRACT CLALISES

AT THE OUTSET OF THE
COMMERCIAL VENTURE?
WHAT ARE SOME OF THE KEY
CONSIDERATIONS?

10« FINANCER WORLDWIDE

COMMIRCIA

OSTROWER: Argentina oflen coals with complex internanonal
Abatons Though thes e no officl statisnies currently »ailabie
i &5 wedl nowen that the Oty of Buends Aires Curmently senvis as the
s0at of several mudti-jursdctional proceodings. As SSult, there are very
e pracUcal Bsues to deal with in owr purisdaion. Howewee, Oross-
Dorder Ciiputes almays present challenges that demand a Strtegic
ang talac-made approach. Thate Types of procedures usually comgrine
parties from diferent cultures with dhwvie Ibtal practices, such
Common Law and Ol Law legal systoms So0h abitators and parties
hould e able to find 3 common ground Setwedn both systems and
YRSUons 1o Move thiough an offiCont abRE process. Lastly there
A% 350 cartain logstical issuet That Should Not e negected, sach

wcheduing teleconerences over difleront time Jones and coordnating
e Uavel schadules of the dMarent profestonals that nbernvens in the

HDRANOA

OSTROWER: The selection of the dspute msolution method & an
eonzial pant of ewry aNLCion and thas it should be addested &
the outtet of e commential venture The deciton whather o wie
ADR - suth & atitation — tradtional BUgation before S1ate Cowrts
or 3 multi-ther dawse that combines both mechanisws, should take
nto consideration the panticdarties of the underlying trandaction
N principle, abiUGton Jppean O D¢ tThe Mmost sutable method
Whon It Cormes 10 sophisticated Jyeemints of Detwoen parties Srom
dfferent jwkdictions. On the comtry, Fhitating petty daputes in
ABenting Aoes not oM 1o Do coat-effoctive. In any Caie, It IS crucial

that the Jditral cluse & talond o the Lodfic needs of the partet
with the ingut of the tigation or arbitaeion Lwyers of the relevant
mNuSCnon

APRIL 2078
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“Cross-border disputes always present challenges that demand a

—_
Q CERTAIN JURISDICTIONS
HAVE MADE CONCERTED
EFFORTS TO INPROVE
THEIR PROFILE AS A SEAT OF
ARBTRATION IN RECENT
YEARS. DO YOU EGFECT
THE CHOICE OF VIABLE
ARBITRATION VENLES

TO INCREASE CONC
FORWARD?Y

strategic and tailor-made approach.”

OSTROWER: In Dw contest of & gobalised world Cois-Donder
CANEACTIONS are I CONTInued and SIrong Srowth A ardibration remasnt
the peefermd ALpute nesclution Mmethod in These Typet of JZreements,
| strongly beliewve that this dovelopment will be accompanied by an
InCreace in the number of viabie Irbiration venues round he world,
In PArticular, Thode LoCated m omarpng Mmarkets such 35 Latin Amenica
and Asa Howover, It 5 epecied thae tradtionad cities e London,
Naw ork or Pars reran the most chosen abitral seats as they hawve
praven 1o offer sulficient legal cortainty 1o the partes

MARVAL
O'FARRELL
MAIRAL

Rzmdy Arwl Crtrpvee pined Marsal D Tersll & Maksl w1 1733 ancf lix heen & partrae sexs 1000 Mo o2
et Lhgats 3@ 1Tty unet on gl es Ted 3% SETEerTie [N IR 45T AtTT T Ve has
TegTeaeTied wversd of the Lepeit COTRmGes coRrating  the epeon M graluted at® hrnoe bun the

AN ernad S Baanes AEs Wit 4 Sapree 1 e 198 recerend the Pedead Lapremie Coet AwarT Ax teag the S
racuate s Y002 te M it mither of seversl articdes reteted Ly N arwe of apeclabuston, M gty part i pates

rErderancas end awrena nha feld of practes
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e Bdasd B

Udarment, a4 they . Thist an
0l Jnard CGan D enforced Defore the G Ot n the Petpie's
WBUC of Ching and lran, whemas nalther wil enforce a Hgh Court
udament oltained in London. The oNngd MO0  Ihat rDratons
2 held i privale and am ConiSenTal whareas TMs 3 haid » open
Court The downdde s That wh ke the T Systam provides judged on
Symant of COMMPAATivaly MOSELT Toes the Sarlies 10 3 Seigute have to
ontly Dodr the Costs of ardtrators and the Mbitral institution. Finally

AIOTAT0Nt A0 Sty han the T process
IS IMPOYIANE 1O MR Three iy SISTINCTIONS e S S Al

of Jopdicale e the Drodedurl rues wihig

U or place of arbivamion. For esample, you could have an

FACILITIES AND PMROCESSES ALTRTON whire e partes hawe Jgreed at s
N THE UK? HOW any Seute, under the ndes of the ICC, 10 take place in Hong ong

DO THEY MPARE e Sciltes » Londe N s OF dflerert Duldegs that wail
NTERNATIONALLY? O rSRbons 3% POy good DUt whwre LONCoN exless & the

Doy of avalabie aitrators who are specdists n £ SEh L, 00N
. 2

Nt onally 8 Ly the Sans an NN 10 IMmernalong

Souled
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ey
Q HAVE YOU SEEN ANY
RECENT CHANGES IN
ARSITRATION RULES IN THE
UK? IF SO, WHEN WILL THESE
8E BROUGHT INTO FORCE
AND HOW DO YOU EXPECT
THEY WILL AFFECT THE
ARBITRATION PROCESS?

.|
Q HOW SUPPORTIVE

ARE COURTS IN THEUX

IN UPHOLDEING AND
ENFORCING ARBITRAL
ANARDS? IS THE JUDSCARY
ARBITRATION FREENDLY?

wuw fmancwrmeridwide cam

CANDEY: The English Privy Councl ~ the Scpreme Court sitting as
e final appeal Court for the Briteh Vign |slands - decrion of Andee
Lmited and otheri vi Hermes Ove Lisollad darifed, in January 2016, that
ihareholoars Can harve their daputes Datwedn sach athor Coalt with by
arbstation. This has to be the 200 tip Tor any shareholder joint wnture
PRrInens who would cthernite Nhave 20 pursad minority Shareholder
CRpuUtes in the sadt of InCorpontion where the uaCal prodess may be
Il squipped 10 doal with such dsputes. That having boen said in this
case the Commercial Court of the British Vingin Klands & an exteplicnto
oy of the sland juneSctons, and has a sophisticated pudical Fystom
hardng been Drowght into the 2 15X century Dy Jstico Banmister

CANDEY. The Commercial Court in London is the place to have your
Dol wad recogried & an Englieh pudpment and Jpplications e
madily and swiftly ganted on paper — pursuant 20 ™e English Civil
Pocedum Rules The London judichary i Typically peo-adration
In 2 ecent speech, the Loed Chief Jultice @ated that the systams
of atiiration and ogation should De wWin a6 coondinated not a4
fvals Some changes 1o gslition are currently being contemplated
WiSCh wouls enable an exsier Crocs Ower — ¢ mample, applications
on points of Law. This would combing the benefits of the consderabie
@xparience and gravitas of the London udiGary with the confidentiadny
and enforceatilty of an abhital anard It Should also be noted that,
where the seat of arbivation & in England, the partiat have 2 ‘safoty
MOt in that it s possidle 10 apped an arbitral award 10 3 jdie of the
Cornmircal Court in London The dghe of Jppedl s limited to cxies
imvalving sanous procedurd Imgularity, abviouly Incomact deciions
of Questions of public ivportance. 'Where an aopedl & successiul the
Court will rornit the Jwand 10 the original Tridunal Kor reconsidention of
TR COUrt may vary the award or st it asade in whole or n pan

AFRIL JO1E FINANCIIRE WORLODOWIRS s




—_—
Q WHAT PRACTICAL ISSUES
NEED TO 8 DEALT WITH
WHEN UNDERTAKING
COMPLEX INTERNATIONAL,
MULTHURISDICTIONAL
ARBITRATIONS IN THE UK?

1
Q DO YOU BEUEVE MORE
COMPANES SHOULD NQLUDE
ARBITRATION PROVISIONS IN
THEIR CONTRACT CLAUSES

AT THE OUTSET OF THE
COMMERCIAL VENTURE?
WHAT ARE SOME OF THE KEY
CONSIDERATIONS?

COMMERC

CANDEY. Prior 10 any dspute Jising. 3 decent Liwyer Should advice
you on which applicable law to select in your agreement and which
JHRATon fules should apply By agreeng that the seat of aditration
should be London — with the abirdl body being, Lay the London Court
of Irtornational Atbitration ~ and with Englah Lw 1o apply. you should
have plenty of decent arbRrators 10 choase from and are mome Skly 30
20 2 Tar and Quick shot &t pustion. Once a Spute had Kicked off, then
your only real cCorSooramion IS wihich L T shoulds represent you i
yOu Pave decont Linvyers SCting 420 pou, they thould take care of all the
practical Bsues

CANDEY. An aditration prowiion could Be & very wise move if you are
Coing with entities Bused n diffemnt countries whore enliorcament
will Do GITCUR. O @ yOou 0 Nk wish the Gipute 10 Decome public, o
¥ you are a shareholder of a company incorporated i & country which
Jots NOL Aave 2 sOPhISECAted Court system to dedl with tharehalder
SHputes o if The court sytem of the country whikh would otherwie
Be seleciod & Sow

waw finasciermeridwi e tom



“An arbitration provision could be a very wise move if you
are dealing with entities based in different countries where
enforcement will be difficult.”

S CANDEY: Intially the thoice of viable vernues will incredie, but there

Q CERTAN JURISDICTIONS My D a conraction as countries Duild lovely arbitration centres but

HAVE MADE CONCERTED 0@ out 0 the oy Rgal capitals where chents, arditratons and Lawyers

EFFORTSTO IMPROVE &% dready Daced or prefer to travel

THEIR PROFILE AS A SEAT OF
ARBITRATION IN RECENT
YEARS. DO YOU EXPECT
THE CHOICE OF VIASLE
ARBTRATION VENLES
TO INCREASE COING
FORWARDY

CANDEY

Atddan Carding laad the tearm of 13 laspers o Laateg gpetion dowtges TANDDY T fvn & 8 by plager |0 e
mrstand MEgaar g srtemnay raeset ponaly &g et srwgrsrmurs The e a e o wry e Lonsen
ferre 20 prafer wbters pocalde 2 bed 8 S 10 wesees

wuw fmancwerworidwide tom ATRIL 2000 » NINANCIEE WORLODWIDS s
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—_—
Q WHAT PRACTICAL ISSUES
NEED TO B€ DEALTWITH
WHEN UNDERTAKING
COMPLEX INTERNATIONAL,
MULTHURISDICTIONAL
ARSITRATIONS IN FRANCE?

——.—————————
Q DO YOU BEURVE MORE
COMPANES SHOWRD INQLUDE
ARBTRATION PROVISIONS IN
THESR CONTRALT CLAUSES

AT THE OUTSET OF THE
COMMERCIAL VENTLURE?
WHAT ARE SOME OF THE XEY
CONSIDERATIONS?

el + NINANCIER Y
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COMMEINRC

KLEIMAN: A/titration i the only methad of Sute resoltion that
Alowes The Parthes 10 have J00e4E 10 2 ponuinely suliable Socum 1o settie
their intermational daputes. And France i vary artitation friendly As
3 Consoquence, chootng FRNCe 35 3 at OF ADIration i per s a
Paaranteo that the arbitration process will go forwand and ead to the
SRLanCe of an entorceadie awiard However inCidents may oCour during
the proceedings which may delay the FDitrasion process and reguine
Qxlrd Costs 10 B9 incurmed Dy the parties. Thare e Teps Parties can
k0 L0 encure that the Mrhitration prodess & cont and time effective. Bo
caretd to draft unambiguouidy the AIUILoN Jgeement Dut withoct
Seng over-spedific. Choose abirators by undertating comprebunsiw
due dligence: artitanors must be sutable for the requirements of the
particdy dspute, independent and impartial from Doth parties and
hair counsed and have sufticent avallabiliny. Use an artinal instunon,
Or "2ssisted 3d had biration. Retain countsl specialiced in aditration
and have them mvoleed rom the dalting of the Aitation Sgreement.
Finally, If possbie from the cutset, identily potential countries where
e avward would e enfored and cChadh whether the awarnd wil be
enfonceatee there.

KLEIMAN: Mow companes thoudd indude artitration provieons in
thas COMIACTS 38 the outset of a commential venture I international
deputes, whire courts in dfferent foa may e seized by the parties
nwdnng n paraliel proceedings and eventu dly leading to contradCtory
docisions Deing rendered. arditation should be strongly consadered. It
Jlows the parties 10 mach 3 neutral and business-oriented farum %0
settie thok Sispute and o obtain 3 dedision whech i exuly enforceatio
atvoad When Choosng atituion, patied must concider camfuly
what the seat of ther atitration proceedings will be, 2 s Laws will
constitute the default applicabie procedur Law and will condition the
MRCOWrses aganst the awand

AFRIL J0%8 www finaacierwetidwide com



“There are steps parties can take to ensure that the arbitration
process is cost and time effective.”

S KLEIMAN: Sven i the ICC the LCIA and the SCC reman the mest
Q CERTAIN JURISDICTIONS  dTractive aditation centres, there has Deen a continued growth in
HAVE MADE CONCERTED  the number and ©read of aaration Canties over recent decades The
EFFORTS TO INpRovE HKIAC in Hong Kong, the SIAC in Singapare or the DIAC in Dubai have
THER PROFILEASA SEAT OF  omarged ¢ redbie contres. Promicng cantres have rocently opendd,
ARBITRATION IN RECENT  suth & the Rucson Arbiration Assocation n Apal 2013, which ues
YEARS DO YOU DOPECT  the UNCITRAL Rules, and the Caablanca Intermational Medation &
THE CHOICE OF VIASLE  Artatration Centre in Nowermnber 2014, Potentiad challenges may be
ARBTRATION VENUES related 10 oGl mgulations goveming these contres’ aCtivities and to
TO INCREASE COING thew capadity 10 deal with high scale diiputes. In choosng an arditral
FORWARD? WMERuboNn, parties thould cormider the adequacy of the nstitution’s
fules 10 the dapute, the aalatilty, peoactivendss and mputation of
the nstitution, the type of servioes mndend by the imtiution such a¢
SOMINSiative services, pama facke control of atstal jurcdiction and
review of Jwands, 35 well 3¢ the fees of the PStDLTon and Service Costs

such as hearing 00ms and Tarslation equipment.

[N . PPN . cenine roreas ttras -

(7)) Freshfields Bruckhaus Deringer

e Carman = ¢ partter of Foastfud s Soubags Darteges LIS Mie & 3 ttaeBe of 1% faguly resstaeh St ond
Taragrg aertrer of ©re Perts ffTis My Eadrwn s cC3onts corrw 1em 8 werwty of s tEn ang Dedantites M Nas i
fegrth knvwiadpe 3f the of and g ey (heek sl a0 Pt et g

www tmancierworidwide tam APRIL 20016 » PINANCIERE WORLDOWIDE ~ 27T



ANNUAL REVIIW » COMMIRCIAL ARBITEATION

DIETER HOFMANN
WALDER WYSS LTD

MU TN HDFATOS Nawe The DAOZOUNS, exPDarteae and exDanence
ety 10 he GOule & hand Other RDCIor induds
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—
Q CERTAN JURISDICTIONS
HAVE MADE CONCERTED

EFFORTS TO IMPROVE
THER PROFILE AS A SEAT OF

ARBTRATION IN RECENT
YEARS. DO YOU BOPECT
THE CHOICE OF VIASLE

ARBITRATION VENLES
TO INCREASE COING
FORWARD?

HOFMANN: Today e i indeed some choice with regard to viatle
atitation woues, and thare may be a shift of workioad from cenain
Vanues 1o others Howewer, Seitaerland & and will sermaen 3 109 venue,
and TS i the Case 107 3 rumBer of 1SS, In Our @aDeMINCE, PArties
often underestimate the lmpact the place of arbitration may have on
the aitRsion and &5 cuscome, The place of the rbitration detenmines
which lex 2B 3pples, and this may i tum hawe Quite some Impact
on the atitration and its outcome. depending on the ecific case at
hand. Moreower, the place of atitation noemaly has some impact
on the campoution of the panel We dearly recommend taing these
et 00 JCoount 3t 1he OLNE when entering inlo 3 contract and
RPreeang on 3 particular place of abiration

L TP PETTT. PP TR TP .

walderwyss

Ot bofteane hmach the Bgston & s 9tration tases o Wakde: Wy L34 orw of Satoerisad 1 weding las
fer with affows b 2ok Corma Bl forma Unaarw ang Lagena Mg Boes B Shgats reanition [n commphes

mgregtinytdd (Mt * 2atosle  Saguites attdyg Draee shurefodlest Agreemiaeds pae sertuwy MAA Htsrmecrdd
CErtTIE . ergeea T g ard SR LN progsia tamling traree end (e inarese favaart A ity el
macheency P dae 210 s o SO0 1 ederret o sbiigturn M7 pbetraen . e sha cha of e Turkh
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